
~ o n n a  N. Lampert 
lampert@l-olaw.com 

@Lampert & O’connor, P.C. 
I750 K Street NW 

Suite 600 
Washington, DC 20006 

VIA HAND DELIVERY 

August 4,2005 

Ms. Marlene Dortch, Secretary 
Federal Communications Commission 
The Portals, TW-A325 
445 12” Street, sw 
Washington, DC 20554 

EX PARTE OR LATE FILED 

Tel202/887-6230 
F a x  202/887-6231 

RECEIVED 
AUG - 4 2005 

Re: Notice of Ex Parte Presentations - Wireline Broadband Proceeding 
CC Dkt. NOS. 02-33.98-10,95-20 

Dear Ms. Dortch 

On Thursday August 4,2005, the undersigned had a telephone conversation with Jessica 
Rosenworcel, Legal Advisor to Commissioner Copps, regarding the above-captioned 
proceedings. 

EarthLink discussed the FCC’s Section 214 precedent and process and the need for the 
Commission to ensure, consistent with the statute, that the public convenience and necessity will 
not be adversely affected by the withdrawal of today’s broadband services in any community, 47 
U.S.C. 5 214(a). EarthLink provided the attached documents concerning the FCC’s precedent 
regarding Section 214 discontinuances. 

the public record ofthe above-referenced dockets. Please do not hesitate to contact me directly if 
you have any questions. 

Pursuant to the Commission’s rules, please find two copies of this filing for inclusion in 

Counsel 6 r  EarthLink, Inc. 

cc: Jessica Rosenworcel 

mailto:lampert@l-olaw.com
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I ,  

July 10,2Oo?i 

RECEIVED 
AUG 12 2002 

rolly-uI(y 
The Honordble Edward J. Markey 
Ranking Member 
Subcommittee on Telecommunications and the Intemet 
Committee on Energy and Commerce 
United States Home of Representatives 
2108 Raybum House Office Building 
Washington, D.C. 20515 

Dear Congressman Markey: 

Thank you for your letter of July 2,2002, regarding WorldCom's disclosure of financial 
accounting inaccuracies and the possibility of the company's banhptcy. In your ktter, you 
asked what the Coarnlssion is doing "to prepare for a possible bankruptcy and to safeguard 
service quality," and also, in the event of a WorldCom bankruptcy. what the Commission will do 
"to assure consumem that their servicc will not be shutsff or that seMce quality will not suffer." 

1 am deeply troubled by WorldCom's recent disclosures and shan your concern about the 
impact on consumers and the nation's telecommunications infrastructure if WorldCom or its 
creditors were to initiate bankruptcy proceedings. In dircct response to your questions, I assure 
you that the Commission has already taken action to protect the public intenst in general and 
WorldCorn'scustomen in particular. and will continue to take such actions as ate necessaryand 
consistent with our authority under the Communications Act. 

Over the last two weeks. I personally have taken steps to ensure that the Commission has 
and cont iny  to receive the most up-to-date information about WorldCom's developing 
situation. I met with John W. Sidgmore, Chief Executive O f f i r  of WorldCom. to hear about 
the company's financial situation and ability to maintain service quality first-hand and, since that 
initial meeting, have engaged in regular communications with Mr. Sidgmon and will continue to 
do so for the foreseeable future. Within t h e .  days of WorldCom's first announcement that it had 
discovered financial accounting irregularities, I met with representatives of the telephone 
industry, financial analysts and debt-rating agencies to gain an understanding of WorldCom's 
immediate situatih and also discuss how these developments impact the telecommunications 
industry. Additionally. 1 have participated actively in interagency discussions KJ ensure a broad 
understanding of WorldCom's impact on the government's use of telecommunications and its 
impact on the industry. as a whole. I will continue to keep these lines ofcommunication open 
and active for as long as the current situation persists. Finally. as you know, I was appointed to 



. .. 

Page 2-The Honorable Edward J. Markey-July 10.2Mn 

serve on the new inter-agency Corporate Fraud Task Force to offer the Commission's expert& 
to assist in efforts to investigate and prosecute significant financial crimes and pestore credibility 
to and confidence in the market. 

My personal efforts are only one part of the hard work the entire Commission has 
undenaken to minimize the threat of a WorldCom bankruptcy to continuity of service. The 
Commission's staff has worked with WorIdCom executives and conducted its own independent 
research so that our information regarding the extent of WorldCom's operations and its Nstomcr 
base are up-todate. The Commission's staff has also spoken with anxious consumers. other 
carriers, and other government agencies, both to provide them with information the Commission 
has about the current situation and ow processes, and also add to our own understandin8 of the 
scope of the problem. We have been in extensive consultalion with state public utility 
commissions to explore coordinated responses to carria bankruptcies. These state public utility 
commissions also have responsibility to ensure continuity of local and intrastate servicm and 
may be. in some cases, better placed to act quickly to prevent a catastmphic loss of service. In 
shod. the Commission is gathering the information and developing the tools we need to deal with 
whatever situation may arise in coming weeks. 

If a WorldCom bankruptcy w e n  to occur, the Commission will act vigilantly and to the 
full extent of our statutory authority to prevent a catastrophic loss of service. Although I agrse 
with you that a WorldCom bankruptcy would be a significant and unprecedented event, it is not 
necessarily the case that such a bankruptcy would result in a discontinuance of service to 
consumers. Indeed, carriers filing for reorganization under Chapter 1 I of the Bankruptcy Code 
must still continue to provide service during the pendency of bankruptcy proceedings, and the 
Commission has seen a number of bankruptcies result in reorganization or an acquisition of thc 
mubled carrier with no discontinuance of mice  at ell. If WorldCom wen to file for 
bankruptcy. it is possible that the Commission would not nced to intervene to prevent SUviCc 
&continuance. but would instead need to review applications for transfers of control of 
WorldCom's federal licenses and authorizations. The Commission would k well placed to doso 
given our efforts to gather information and communicate with the company. 

If. however, a bankruptcy were to lead to a discontinuance of m i c e ,  the Cornmission 
would act as quickly as possible to protect Ihe integrity of the nation's telecommunications 
network and services provided to mission critical government functions. As you stated in your 
letter. the foundation of our authority to protect consumers from an abrupt discontinuance of 
swice is section 214(a) of the Communications Act of 1Y34. as amended. Section 21Yd slates. 
in pertinent part, that "(nlo carrier shall discontinue, reduce. or impair service (0 a community. or 
pan of a community, unless and until lhere shall first have b u n  obtained from the Commission a 
certificate that neither the present nor future public convenience and necessity will be advedy  
affected thercby." 47 U.S.C. g 214(a). Our rules implementing this statute provide c o n s u m  
the opportunity to find an alternative servia provide by requiring the canier to send individual 
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written notices to each consumer affected by the discontinuance. 47 C.F.R. 88 63.60.91 seq. . 
The carrier is then prohibited from discontinuing m i c e  for a minimum period of thiny-one (31) 
day from the date the carrier's notice of discontinuance is released on public notice by thc 
Commission. 'This thiny-one (31) day period is. however, a minimum period, and the 
Commission may extend it if consumers would be unable to nceive service or a rcasMlable 
substitute Yrom another d e r .  or if the Commission otherwise finds that the public convenience 
and necessity is adversely affected. 

Over the past year, the Commission has acted rrpeatedly lo ensure that Carriers observe 
the discontinuance rcquirements. and thereby p r o v i q  c o n s u m  an opportunity to migratb. 
The agency has devoted a great deal of time to working with Canicrs to make sure that they 
understand the requirements, and has made a number of appearances in bankruptcy coun 
proceedings to advise the cow when the requirements had not been met. 01 when',action by the 
coun might have caused an unnoticed discontinuance of service. The end result is that the 
industry has, so far, weathered numerous carrier bankruptcies without significant disruptions of 
service to end-usus. 

The two di,scontinuances mentioned in your letter. Norlhpoint Communications and 
Excjre@Home. have given the Commission imponant experience in dealing with bankruptcy and 
discontinuance of service. Northpoint Communications did not observe our regulatory 
requirements and provided seventy-two (72) hours no& of its discontinuance of service without 
any advance warning to the Commission. We thus were unable to take effective, limeIy action to 
protcct consumers. The Commission has, however, incorporated the lessons from this 
experience into our process, and has taken proactive steps to work with troubled carrim in 
advance, as I have described above. The services provided by Excite@Hom were not within 
the scope of the services to which section 214 applies. I did, however, urge the bankruptcy C O U ~  
to entertain our public policy concerns (a copy of the letter I sent is attached). Additionally, we 
worked directly with individual companies to facilitac an orderly transition of customs. 

Again, I want to assure you that we arc doing the hard work nccwsary to protec1 the 
public i n t a t  in this unfortunate situation. Please do not hesitate to contact me if you mcd 
funher information regarding our efforts. 

.Mch&l K. Powell 
Chairman 

attachment 
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please &ludc rhat a your response, "be u.S, telccorn sector iS the wodd's finat and it iS mj' 
expectation that the FCC works to insure that it d n s  SO even during bus most d&dt &od. 

Additionally, I must that a failiag in some parts of the industry ha bem dac to 
kaudulcnt accounting. I have examined similar accounting issues in the Commerce C o d l t c c  
with nspcct to the Emon Corporation md, vith respmt to the telecommunications industry, I 
have advocated considtently that &he FCC not reduce or eliminate its existing accounting 
requirements. While the FCC's accounting requiremenu do not directly pmtuc? sbardmldem or 
mvestors, they do proiect consurnax from being overcharged for service. In this cn-1 it 
is also clear that relying solely on the financial records companies provide Wall h i s  an 
insufficient basis to determine whcthcr consumers are being pwtecttd I wkstmd PUU the 
FCC has a p e e d i n g  pending in which it is socldng to reduce its p o c o ~ g  resuimncjlu even 
fuither. In today's context, the deregulatory name of this proceeding appwn ill-advised. 

Rather, your task should be to review thc FCC's cmcnt mounting ovasight authority 
and, in conjunction, with *e state Public Utility Commissioners work IO d a n c e  ule FCC'r 
accounting d e s  to help protect consumen in this envirommf. W e  it is unliircly mat 
additional accounting rules would have prevented ourri&t hud, perhaps they could help 
mitigate ngajnst thesc problems in thc i%hue. 

I h u t  that you understand that unda thew circumstanoes your foremost nrpcmnsibibty i s  
to protect the integty and reliability of the Nstion's telecommunications nshvorp: sd well as to 
ensure continued Service to consumers during this turbubt time. Please provide a timaty 
response so that the C~mmittc~ m y  p r o 4  with irs work in this matter. 

1 
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Tbe Honorable Edward J. Markey 
Ranking Member 
Subcommittee on Telecommunications and the Internet 
Commicw on Energy and Commerce 
United States House of Representatives 
2108 Raybum House oftice Building 
Washington, D.C. 20515 

Dear Congressman Markey: 

Last week, you issued a pnss statement responding to my letter of July 10,2002, 
regarding the action this Commission ha taken and will take to protect c u s t o m  as 
WorldCom's situation continues to develop. Although your original letter did not specifically 
raise the applicability of section 2 14 to broadband Internet access Services, your press statement 
that the Commission is powerless to protect broadband consumers prompts me to write to clarify 
~ v e r a l  apparent misunderstandings regarding the scope of ow authority and our approach u) 
implementing the intent of Congress as set forth in the Communications Act ("the Act"). 

Fmt, I appreciate your concerns and this opportunity to reilerate and emphasize that rhen 
is no question or issue concerning section 214's applicability to Worldcorn. As we both hew? 
recognized, this Commission will act vigilantly and to the full extent of our statutory authority to 
ensure that consumed interests are protected should WorldCom enter into bankmptcy. Ensuriw 
continuity of service for consumem is our highest priorjty in the wake of the troubles facing 
many companies in the telecommunications indusby today. 

Second, 1 did not suggest that we are powerless to protect consumers and prevent service 
&,~ptions by any entity providing any type of communications service. In the CBM of 
ExciteeHome, for instance, the Commission was an active participant and advocate in 
protecting consumer inkmts. as we engaged all the companies involved and the bankruptcy 
court itself to ensure that consumer interests were both contemplated and protected. Imfeed. I 
urged the bankruptcy judge to "balance not just the interests of one debtor and its CreditOK, but 
also those of millions of customers and the American public" and that he, at a minimum 
"provide for an orderly transition rather than a precipitous shutdown of Excite@Home. to avoid 
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disrupting broadband service to a signifiant percentage of US. customers." Our involvuneat 
was largely successfu1 as a majority of consumers were migrated to new networksexpeditiously 
and without an excessive service dismption. 

As to section 214's inapplicabjfily to Excite@Home, it is hportant to note. that the 
company was not a "carrier" (whether a common carrier. telecommunications carrier or cable 
opaator), but an Internet Snvicc provider ("I.%"), akin to AOL Earthlink and Juno. As you 
know. ISPs do not incur any obligations under Title n of the Act. Because Excitc@Home and 
the services provided by it had never b a n  regulated as carrier services, by this or any previous 
Commission, any application of section 214 to ExciteQHomc would have been an 
unprecedented and unsupported extension of our authority under that provision. At no time. 
however. did this impede the Commission from intervening to protect the American pubtic's 
interest and we will continue to do SO whae  and when it is w m t c d .  

Third. with respect to a canier, it is not clear that Seaion 214 could not be applied to any 
service offered by that carrier. Section 2lqa) docs not define either the class of "carrier" or the 
class of "services" to which the Commission's authority runs ("No carrier shall discontinue, 
reduce, or impair service to a communi ty..." (47 U.S.C. 0 214)). This, of course, is a 
consequence of the fact that this provision was written in 1934. as part of the original 
Communications Act, a time when then were no classes of carriers or services. 

Fourth, our ongoing broadband proceeding specifically anticipated the concerns you raise 
and considers how to continue to protect consumers regardless of the classification of broadband 
Iniemt BECCSS suvices. See In the Matter of Appropriate Pramework for Broadband Acccss to 
the Internet over Wireline Facilities, CC Docket No. 02-33, Nofice ofPmposed Rulemaking, 17 
FCC Rcd 3019,304547 (2002). Noting that "section 214 of the Communications Act limits the 
ability of a telecommunications c& to u d a t a d y  discontinue telecomunications mice to 
consumers.'' the Commission asks intarsted parties to "address the extent to which it M 
appropriate or necessary to apply such a requirement to the provision of wircline broadband 
I n m e t  access service if we classify such services as information services." Id at 3045. 

Finally, given that bankruptcies have increased, regnttably. the Commission wwld 
greatly benefit from a more definitive and concise statement of its authority to prevent service 
dismptiow for consumers. In this regard, I invite you and your colleagues on the Committee to 
explicitly extend the Commission's authority to impose dscontinuance rquinments on o k  
carriers and SmiW Within our jurisdiction. 
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I look forward to working with you and other members of the Committee as we jointly 
navigate these troubled times facing the telecommunications industry. 

cc: The Honorable W.J. (“Billy”) Tauzin 
The Honorable John Dingd 
The Honorable Fnd Upton 



Thank you for your additional letter of July IS, 2002, regarding the Commission's 
approach to consumer protection in the face of tel~ommunicelions bankruptcies. I takt 
this opportunity to c-t certain apppsrcnt misunderstandings regarding the 
Commission's authority and to c o m m t  further upon the Commission's approach to 
these issues. 

First, your Mponsc highlights ye! again the policy inconsistency to which my 
prcqs stalcment alluded; namely, that although you believe the Commission has authority 
to address consumer protection interests as contained in Section 2 14 of the 
Communications Act with respect to a possible WorldCom bankruptcy, and in thc case of 
last year's Northpoint Communications bankruptcy. you did not believe this IO be the 
case when Excit@Homc went bankrupt. I appreciate the fact that you wote the 
bankluptcy judge at the time suggesting that the court provide protection to consumax 
Such correspondence to the court, however. is no substitute for the inherent ability of the 
FCC to act on its own. 

I had noted in my statement that, for consumcr~. the service received from 
Northpoin! and the m i c e  from Excitc@iome. w m  cssdd ly  the same service, 
although om is offered over telephone wins and the other, by cable operators over cable 
facilities. Consumers utilixd both services to obtain broadband access to the Internet. 

You asserted in your comspondcncc to me that Exci@Home was merely an 
Intcrnct Service Provider (ISP) - "akin to AOL, Earthlink, and Juno" -- and was not 8 
carrim. Because it was not a carrier, you stipulate that it is not covered by the provisions 
oflaw giving authority to the FCC to stcp in, ifnemsary. to mure continuity of service. 

I believe this mischaracterizes the Excite@Hame service that consumers received. 
As you may recall, at the time the cable industry offwed consumers €xcit@Home as 
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part of an exclusive, bundled service. A subscriber received both the unregulated. ISP 
service and the broadband transpon to reach that service jointly. 

When Excite@lome went bankrupt it had roughly 4 million customah 
Subsequent to service shut-offs, the vast majority ofconsumas wm irate rrpl beuuse 
they could no longer obtain the particular ISP “Excite#Iorne,” but rather, because its 
collapse brought to an abrupt halt their broadband occess to the Inrernef through any 
other ISP. 

Even if one were to contend that Excit@Home was solely an ISP, Le., divorced 
from any transpot? carriage. it is clear that such carriage had to have been provided to 
consumers by some entity - in this case, it wan Erdh@Home’s owners: s e v d  vcry 
large cable MSOs. I believe these “owner-camen” surely must answer to the FCC‘s 
Sect~on 214 authority for the broadband access to ISPE they provide to cable consumers. 
In fact, your letter notes that %With rcspcct Io a carrier, it is not clear that section 214 
could not be applied to any service offped by that carrier.” 

You chose not to assert this point with either Excit@Home or its cable industry 
owners at the time and it is now too late €or those affected by the Excit@Home shut-offr 
anyway. In the hrture, I hope you will be less rcluctmt to ~ssi%l, on behalf of consumu 
~nterests, any and all FCC authority to prevent abrupt service disruptions. 

Second, your response of July 15,2002, underscore starkly the key point I raised 
last we&. Pending proposals before the Commission will render the risk to consunen 
greater in the event of bankruptcies if the Commission redefines or re-classifies the 
DSL-based carriers, which today are covered by Section 214, so that they arc treated as 
cable modem-based camers. which the Commission d e j i t o  considers not covered by 
Seaion 21 4 and otha provisions of Title n. If it endorses such proposals, the 
Commission will have re-defined itself out of authority to invoke the conaumw protection 
provisioiis of Section 214, not only in thc case of cable modem-based services such as 
Excitc@Home, but also with mpccl to DSL-based services. Millions of additional 
consumers would be Iefl unproloctcd from bankruptcy-induced shut-offi. 

Third, your letter further notes that Section 214 was written in 1934, when then 
wwe no classes of c a n i m  or services. As you know. Congress has amended the 
Communications Act numerous l ime since 1934. Most significantly, in 19%. Congrar 
spccificolly re-oriented national telecommunications policy to encourage competitive 
entry by other cmm, which we hoped, would innovate and offer consumers an m y  of 
services. In other words, Congress not only knew there wen other classes of carriers and 
services, but was actively changing the law to endorse such a telecommunications future. 
Congress had an opportunity at that time to also limit the scope of Section 214 so that it 

.. - - ----.- 
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would not cover new carriers or new classt~ of services. It did not enact any such 
limitations. 

' 

You have invited me and my colleaguer to enact legislation to "extend the 
Commission's authority to"impose discontinuance requirements on other carriers and 
services within our jurisdiction." Given the broad scope of Section 214, I believe it is 
clear that we do not need to do so. 

The Commission has all the authority it need$ under Section 214'10 protect 
consumers in the event of bankruptcies. The only litbitation on such authority to address 
sewice quality and servjce disruptions from carriers Mll be limitations that the 
Commission places upon itself. Again, I urge you and your fellow Commissioners to re- 
think the wisdom of many of the proposals you have pending before you with respect to 
broadband policy. Many such proposals fundammtnlly depnrt from the statutory 
sbcturc upon which the Congress built the Telecommunications Act of 1996, and this 
comspondence has illuminated but one policy pitfall. 

back to me, as part of the formal proceeding before the Commission, In the mater  of 
Appropriale Framework for Broadband Access to the Internet over Wireline Facilitier 
(CC Docket No. 02-33). 1 look forward to continuing to work with you and your fellow 
Commission mcmbcrs on these and othm mattm in the future. 

1 respectfully request that you submit my letters to you, as well as your responses 

Ranking Demo 
H o w  &bco&ittce on Tclefommunications 

and the In tana  
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